
1

   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                    Tinsukia.

                                      G.R. Case No. 997/13

                 Under Section 279/338 of the Indian Penal 

             The State of Assam........................................Complainant

                                      -Versus-

  Sri Rohit Gupta...............................................Accused person   

Appearance:-

             Sri B.B.Yadav,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri Biswajit Prasad

             Advocate...............................................For the accused

  Evidence recorded on         : 11.08.15, 19.11.15, 21.03.16, 
17.12.16, 22.06.17, 10.08.17, 12.10.17

          Date of Argument               : 20.02.2018.

          Date of Judgment               : 06.03.2018
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                                               J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 24.06.13

the complainant Sri Dipak Acharjee filed an Ejahar before the Officer in

charge, Makum PS stating inter alia that on 19.6.13 at around 4:00 pm

while his elder brother Sri Prakash Kanti Acharjee was returning home

from  work  at  C.M.H.O.  &  CO,  Makum,  a  motor  cycle  bearing

Registration No. AS-23-K-7058 coming from the opposite side in a rash

and negligent manner and  from the wrong side hit him forcefully in

front of the C.M.H.O. & CO, Chinapatty, Makum. As a result his brother

sustained injuries on his body and grievous injuries on his head and

face. Hence, he filed this case. 

                     2. Upon  receiving  the  Ejahar,  the  officer-in-charge,

Makum PS registered  a  case  vide.  Makum P.S  case  No.  133/13 u/s

279/338 of IPC.   The police investigated the case and filed charge-

sheet against the accused Rohit Gupta u/s 279/338 of IPC. Summons

was served to the accused person and on his appearance copy was

furnished and the particulars  of  offences u/s  279/338 IPC  was read

over and explained to the accused, to which he pleaded not guilty and

claimed to be tried. 

        3. The  prosecution  examined  as  many  as  8  (Eight)

PWs including the MVI and the I.O.. The defence was of total denial.

Heard  the  argument  and  perused  the  evidences,  documents  and

record carefully.

Point for determination

  4.           The following points are considered for 

determination of this case:

 (i)        Whether the accused person on 19-06-2013 at

about 4.00 pm drove his   motor cycle bearing No. AS23 K

7058 in  front  of  the C.M.H.O.  & CO,  Chinapatty,  Makum

rashly and negligently    endangering life brother of  the

complainant namely Shri Prakash Kanti  Archarjee on the

relevant date, time and place?
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(ii)  Whether the accused person caused grievous hurt

or injury on the person of Shri Bijoy Sarkar by driving his

motor  cycle  bearing  No.  AS23  K  7058  in  front  of  the

C.M.H.O. & CO, Chinapatty, Makum  in a rash and negligent

way?

Discussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidences

for establishing their case:   

  6. PW-1, the complainant Deepak Acharjee stated that

the occurrence took place on 19.06.13 at about 4 pm, while his said

elder brother was coming home by walking from his work and near C.M

& H.O. company office where he worked, a motorcycle came in high

speed  and  hit  Prakash  from  behind.  He  rushed  to  the  place  of

occurrence and he found his brother lying on the roadside, near the

rail line. His brother suffered injuries on his hand, head and on his hips.

The motorcycle that hit his brother did not stop after the incident but

rushed off without stopping. Prakash Kanti  Acharjee was brought to

Tinsukia Civil Hospital. He did not remember the registration number

of the said motor cycle which caused the incident.  His brother was

referred  to  AMCH,  Dibrugarh  from  Tinsukia  and  he  was  at  AMCH,

Dibrugarh for one and half month. He also deposed that as  he was

busy with the treatment of his brother he lodged the ejahar lately after

about five days from the incident.  Exhibit 1 is the Ejahar he lodged,

Exhibit 1(1) is his signature on the ejahar. Later on he came to know

that the said motorcycle was driven by one Rohit Gupta. In  his  cross

esamination he deposed that did not see the incident himself.

7. PW-2 Sri Prakash Kanti Acharjee is the victim and

elder brother of the informant Dipak Acharjee and he deposed in his

evidence that about three years back one day i while he was returning

home  on foot through N.H.37, one motorcycle hit him from my back

and he fell down on the road. He sustained injury on his head and on

other parts  of  his  body and he became senseless.  He regained his

sense at Tinsukia Civil  Hospital. From Tinsukia Civil  Hospital he was

referred to A.M.C.H. Dibrugarh and he was lying hospitalized there for
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about one month. Later on, the motorcycle rider was apprehended by

police. Since the day of accident he was not fit for doing any job and

accordingly he left his job from  C.M.Ho, Makum.  But this witness also

during his cross examination deposed that he did not see as to who

was riding the motorcycle at the time of accident.

8.    P.W.3  Sri  Madhab Sen  could  not  depose  anything

regarding the accident.  He only took  one motorcycle to  the police

station  as  asked  by  one  constable  Shri  Rabi  Das  .He  left  the  said

motorcycle at the police station and police recorded his statement.   

                   9.    P.W.4 Sri Ashok Kr. Gupta  and P.W. 6 Sri Mukesh Kr.

Singh  are   seizure  list  witnesses.  Police  seized  the   motorcycle

belonging to the accused Shri Rohit Gupta in their presence. Ext. 2 is

the seizure list and Ext. 2(1) is  signature of     P.W.4 Sri Ashok Kr.

Gupta  and  Ext. 2(2) is  signature P.W. 6 Sri Mukesh Kr. Singh. Both

these witnesses did not see the occurrence themselves.

               

           10.   P.W.5 Montu Kr. Das is the MVI at DTO, Nalbari. On

24.06.2013 he was posted at DTO, Office Tinsukia as MVI. On that day

on police requisition with reference to Makum PS GDE NO.  421 DT.

19.06.2013  he  examined  one  Bajaj  Pulsar  motorcycle  bearing

registration  no.  AS-23-K-7058  at  Makum  PS  campus  and  on

examination he found no any damages to the said vehicle. Ext. 3 is the

MVI report and Ext. 3(1) is my signature. 

 

11.    PW.7  Dr. Swarup Das, the Medical Officer stated

that on 19/06/2013 he was working as Register of Surgery of AMCH,

Dibrugarh.  On  that  day  he  examined  Prakash  Kanti  Acharjee  who

received primary treatment at  Tinsukia Civil  Hospital.  There was no

history of loss of consciousness but history of vomiting was present.

On examination he found the following injuries :

1. Stitched wound of 2 cm length near left elbow,

2. There is  a multiple abrasion over  nose,  face and
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left shoulder,

           On investigation CT scan Brani No. 3200 on the same day he

found  to  have  1.haemorrhagic  contusion  over  left  temporal  lobe,

parietal lobe and bilateral cerebellum with peripheral edema, 2. Small

subarachnoid haemorrhage along occipital lobe. Ext. 3 is the medico

legal report and Ext. 3(1) is his signature with the seal of the hospital. 

12. PW.8 Sri Gopinath Dutta is the I/O stated that on

19.06.13  he was  posted  at  Makum  P.S Traffic  Branch as  ASI  of

Police. On  that  day  at 4 P.M  SI  Himanta  Bora,  then  OC  of   Makum

P.S   received  information  from  a  person  over  phone that one motor

cycle had hit a pedestrian at Makum Chinapatty. The  said  information

was  entered  by  the  OC, Makum  P.S  as  Makum  P.S  GDE  no.

421/13  dated  19.06.13  and  he  was  detailed  to  take  pre  step  in

this  regard. Thereafter he  proceeded  to  the  place of  occurrence

situated near C.M.H.O. & Co. Makum, Chinapatty and  after   inspecting

the  place  of  occurrence, he  drew  up  a  sketch  map  of  the  place

of  occurrence. Ext. 5 is  the  sketch  map,  Ext. 5(1)  is  his   signature.

He seized  the  said  motor cycle alongwith its R/C, I/C and Learner D/L

License in the name of Rohit Gupta from his possession. Ext. 2  is  the

seizure-list, Ext. 2(3)  is  his  signature. He examined  the  witnesses

including   seizure   witnesses   at   the   place   of   occurrence.  He

interrogated  Rohit  Gupta  in  connection  with  the case  and after  his

arrest he released him bail. He  sent  requisition  to DTO,  Tinsukia for

examination  of  the  seized  motor cycle. He also issued requisition to

AMCH,  Dibrugarh  for  collecting  Injury  Report.  On  24.06.13  Dipak

Acharjee  lodged  FIR  before  the  OC,  Makum  PS in  connection  with

said occurred and regd. a case vide  Makum  PS  case  no. 133/13 U/s.

279/338 IPC. Ext. 1  is  the  said  FIR ,  Ext. 1(2) is  the  signature of  SI,

Simanta  Bora, the  then  OC  of  Makum  PS  with  his  endorsement

which  he  knew and he was endorsed to continue the investigation. He

examined the informant Deepak Acharjee. He  collected   MVI  report

(Ext. 3)  from  DTO  office,  Tinsukia and also collected the Injury report

from AMCH, Dibrugarh.  He  gave  the  seized  Motor cycle  alongwith

documents  to   its  regd.  owner   after   obtaining zimmanama.  After

concluding   preliminary  investigation  he  handed over  the  Case

Diary  to  OC, Makum  PS  to  complete  the  investigation. SI,  Simanta
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Bora,   the  then  OC  of   Makum PS took  over   the  charge  of

investigation  and  after   completion  of  investigation  submitted

charge-sheet  against  accused  Rohit Gupta U/s. 279/338 IPC. Ext. 6 is

the  said charge-sheet, and  Ext. 6(1) is  the  signature of  SI, Simanta

Bora,  which  he  knew. 

13. From the  cross examination it is reflected that on

19.6.13 he took up the investigation and on the same day he visited

the P.O at about 4 P.M. He found the accused in the place of occurrence

and arrested him and released him on bail on the same day. He  seized

the motorcycle from the place of occurrence and also recorded the

statements of Ashim Chetia, Madhav Sen, Rajkumar Sah at the place of

occurrence on the same day. On the same day I sent the injured to the

Chamber of Dr. K.C. Sharma, Makum town. On 24.6.13 I collected the

MVI report from DTO, Tinsukia and gave the zimma of the motorcycle

to its  registered owner.  The case was registered on 24.6.13 on the

basis of written ejahar filed by Dipak Acharjee. The GDE  No. 421/13

dated   19.06.13  has  neither  been  mentioned  in  the  FIR  nor  in

mentioned in the charge-sheet.  In the seizure list no case number has

been mentioned, but GDE no. has been mentioned. The extract copy of

GDE No. is not seen in the case record. Before filing of the FIR, most

part of the investigation was done in this case by me. 

 

 14.  To  constitute  an  offence  u/s  279  IPC  prove  of

criminal  rashness  or  criminal  negligence is  essential.  It  is  a  known

proposition of law that simple lack of care will constitute civil liability

but for liability under criminal law a very high degree of negligence is

required to be proved. To constitute the offences under section 279

IPC, the point to be established is that the accused was driving the

vehicle in a public way in a rash and negligent manner. For proving this

sections rashness and negligence has to be established. The rashness

and negligence is the criminal rashness and criminal negligence. 

 15.  In  the  present  case  in  hand,  I  find  that  the

prosecution has failed to prove that the accused was driving the motor

cycle   in  a  high  speed  and  in  a  rash  or  negligent  manner.  The

prosecution failed to prove that there was a criminal rashness and a
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criminal  negligence  on  the  part  of  the  accused.  None  of  the  P.Ws

stated that the accused was riding the vehicle in a rash and negligent

manner.  None  of  the  independent  witnesses  witnessed  how  the

accident occurred. The criminal element of the accused is not proved

in this case. Even PW2, the victim, is silent in his regard. 

                    16. Considering the above facts and reasons, I find that

the  prosecution  has  failed  to  prove  the  offences  punishable  u/s

279/338  IPC  against  the  accused  beyond  all  reasonable  doubt.

Accordingly, the accused Rohit Gupta is acquitted on benefit of doubt

and I exonerate the accused person from the offences punishable u/s

279/338 of IPC, setting him at liberty forthwith. The seized vehicles

along with documents are to be returned to its registered owners. The

bail bond shall stand cancelled after six months. 

                  17. This case is accordingly disposed of.

       Given under my hand and seal of this Court on the 06th

day of March, 2018.

       (Mrs Audri Bhattacharyya)
         Chief Judicial Magistrate,

                  Tinsukia.

Dictated and corrected by me.

(Mrs Audri Bhattacharyya)               
Chief Judicial Magistrate,
      Tinsukia.                                                            
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Deepak Acharjee,

P.W2- Sri Prakash Kanti Acharjee,

P.W3- Sri Madhab Sen,

P.W4- Sri Ashok Kr. Gupta,

P.W5- Sri Montu Kr. Das, DTO,

P.W6- Sri Mukesh Kr. Singh,

P.W7- Dr. Swarup Das, M.O.,

P.w.8- Sri Gopinath Dutta,

PROSECUTION EXHIBITS  :

Ext.1-  Ejahar,

Ext. 2- Seizure List,

Ext. 3- MVI report,

Ext. 3- Medico legal report,

Ext. 5- Sketch map,

Ext. 6- Charge-sheet.

 

                

     ( Mrs Audri Bhattacharyya )
                  Chief Judicial Magistrate,
                                                                     Tinsukia.
            


